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record. The Court held, in effect, that
Congress may not exercise its power
pursuant to the Fourteenth Amend-
ment unless it justifies itself, in ad-
vance, to the satisfaction of the federal
courts. This demonstrates a breath-
taking lack of respect for a co-equal
branch of Government. Congress is not
an administrative agency, and it
should not be required to dot every ‘‘i’’
and cross every ‘‘t’’ before taking ac-
tion in the public interest.

The Court’s ‘‘no-deference’’ approach
could complicate a broad range of cur-
rent legislative initiatives. I will note
just two that are of critical importance
to me: civil rights and intellectual
property.

The Religious Liberty Protection
Act, which was recently reported by
the House Judiciary Committee, is an
important congressional effort to pro-
tect religious liberty after the Court
struck down our previous attempt in
the 1997 City of Boerne case. To the ex-
tent that any new bill rests on our au-
thority under the Fourteenth Amend-
ment, we must now do the work of an
administrative agency to develop an
evidentiary record that will satisfy the
Supreme Court.

The end-of-term decisions will also
make it harder for Congress to design a
uniform system that will apply
throughout the nation to protect im-
portant intellectual property interests.
Intellectual property rights are deeply
rooted in the Constitution, which pro-
vides in Article I that ‘‘The Congress
shall have power . . . [t]o promote the
progress of science and useful arts, by
securing for limited times to authors
and inventors the exclusive right to
their respective writings and discov-
eries.’’ I have worked hard over the
years to provide the creators and in-
ventors of copyrighted and patented
works with the protection they may
need in our global economy.

Yet, the Court’s decisions will have
far-reaching consequences about how
these intellectual property rights may
be protected against even egregious in-
fringements and violations by the
States. For example, in light of the
Court’s decisions, will Congress now
have to write one law for private uni-
versities, libraries and educational in-
stitutions, while State-run institutions
are free to do whatever they please.
This is a matter that Chairman HATCH
and I will have to examine closely in
the Judiciary Committee as we con-
sider a host of intellectual property
matters ranging from distance edu-
cation, database protection,
cyberpiracy of domain names, and oth-
ers.

The Court’s new conception of fed-
eralism poses an interesting challenge
to Congress. Over the coming years, we
can expect a flurry of lawsuits aimed
at testing the limits of last week’s rul-
ings and of this body’s legislative au-
thority. In fact, the Court has already
agreed to decide next term whether
States are immune from suits charging
that they have violated the federal law

against age discrimination and wheth-
er they may be sued for defrauding the
federal government.

I have risen to discuss the Court’s
end-of-term decisions for two reasons.
First, I agree with the four dissenting
Justices that these decisions are an
egregious case of judicial activism and
a misapplication of the Constitution.
The four dissenters expressed their be-
lief that the Court’s new direction will
eventually be reversed. I hope this is
so. In the interim, however, we need to
determine what means remain to Con-
gress to fulfill the promise of the Con-
stitution, which guarantees national
supremacy to federal law and to feder-
ally-protected rights.

At least three paths remain open to
us. First, Congress can require States
to waive their immunity from suit as a
condition of receiving federal funds.
Second, since the States are not im-
mune from suit by the federal Govern-
ment, Congress can empower federal
authorities to collect damages on be-
half of private citizens whose federal
rights have been violated by States.
Third, Congress can give more empha-
sis to preventative remedies, since
nothing in the Court’s decisions affects
the ability of individuals to sue States
for injunctive relief.

I urge all Senators to study the
Court’s decisions. We need to work to-
gether with a clear understanding of
the Court’s new constitutional order.
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KAREN SCHREIER’S CONFIRMA-
TION AS UNITED STATES FED-
ERAL DISTRICT JUDGE FOR
SOUTH DAKOTA

Mr. JOHNSON. Mr. President, I rise
to express my appreciation of my col-
leagues for their overwhelming and bi-
partisan support for confirmation of
Karen Schreier as a United States Fed-
eral District Judge for South Dakota.
Karen Schreier has established an ex-
traordinary reputation for skill and in-
tegrity during her years of private law
practice, and as a very successful
United States Attorney.

It is of historic note, that Karen is
about to become the first female fed-
eral judge in South Dakota’s 110-year
history, and her outstanding achieve-
ments as an attorney, community lead-
er, and federal judge will serve as a
model for countless other talented
young people throughout our state—
both men and women. Most impor-
tantly, however, her ascension to the
federal bench is a victory for justice
and the rule of law. South Dakota and
our nation will be very well served by
Karen Schreier’s tenure as Federal Dis-
trict Judge for South Dakota.

I also must observe that even the
most talented of individuals does not
achieve the highest career success
without the support and assistance of
other important people in their lives. I
had the great honor and pleasure of
serving in the South Dakota legisla-
ture with Karen’s father, Harold
Schreier. Harold represented the very

best of public service in our state, and
I know that Karen’s success would be
of enormous pride and satisfaction to
him. Karen’s mother, Maysie Schreier,
has been a wonderful resource in the
Flandreau community in her own
right, and her values and determina-
tion are reflected in her daughter.
Karen’s husband, Tim Dougherty, is a
talented lawyer, community leader and
source of never-ending support and en-
couragement. Tim’s father, Bill Dough-
erty, has for many years been one of
South Dakota’s foremost political
leaders and voice for common-sense
and progressive public policy. Bill has
been the father of a great deal of legis-
lative accomplishment in our state,
but I have a feeling that Karen’s suc-
cess will always be one of his greatest
sources of pride.

Mr. President, it is with wonderful
personal satisfaction, that I can today
offer my congratulations to Karen
Schreier on her confirmation. Con-
gratulations as well, to the Schreier
and Dougherty families—outstanding
South Dakota families, and valued per-
sonal friends!

f

SILVERY MINNOW—CRITICAL
HABITAT DESIGNATION

Mr. DOMENICI. Mr. President, I rise
today to discuss recent developments
regarding the Rio Grande River in New
Mexico, an endangered species called
the silvery minnow, and praiseworthy
action by the Senate Environment and
Public Works Committee earlier this
week.

As I have previously outlined before
to my colleagues, a complicated and
potentially chaotic situation involving
literally hundreds of thousands of
water users along the Rio Grande in
my state could emerge this year. Yes-
terday, the Fish and Wildlife Service
designated almost 170 miles of the Rio
Grande channel as critical habitat for
the silvery minnow. This designation,
as Secretary of Interior Bruce Babbitt
testified earlier this year, is pre-
maturely driven by a court order be-
fore the needs of the minnow and eco-
nomic impacts are known. Indeed, this
is a ‘‘cart before the horse’’ situation
that would be comical if its con-
sequences weren’t potentially so trag-
ic.

In light of this situation, the action
by the Senate Environment and Public
Works Committee Tuesday is heart-
ening in two respects. First, I want to
profoundly thank Senator CHAFEE,
chairman of the committee; Senator
BAUCUS, ranking member; and Senator
CRAPO, chairman of the relevant sub-
committee, and their staffs, for their
help on S. ll00, a precisely crafted bill
that would bring a logical and com-
monsense reform to the present Endan-
gered Species Act. Second, I also thank
the various environmental organiza-
tions and their staffs that helped us in
this effort. This was a unique, bi-par-
tisan undertaking. I think the commit-
tee’s work shows that intelligent re-
form can occur in this highly charged
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